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IN THE SUPREME COURT 
OF THE 
STATE OF UTAH 
CLOVER D. CHRISTENSEN 
and THE WESTERN 
CASUALTY & SURETY 
COMPANY, 
Plaintiffs and Appellants, 
MARY V. LARSEN individually 
and as Guardian Ad Litem of 
SANDRA LEE LARSEN, a 
minor, MARY KAYE LARSEN, 
and INTERMOUNTAIN 
SERVICE, INC., 
Intervenors and Appellants, 
vs. 
FARMERS INSURANCE 
EXCHANGE, 
Defendant and Respondent. 
Case No. 
11,135 
PETITION FOR RE-HEARING AND 
SUPPORTING BRIEF 
PETITION 
Comes now the defendant and respondent, 
Farmers Insurance Exchange, and petitions the 
Court for a re-hearing in the appeal of the above 
case on the grounds that the Court erred in its 
decision filed herein on July 5, 1968, wherein the 
Court held that the defendant and respondent's 
policy of insurance was primary and that the cov-
erage of Western Casualty & Surety Company, 
1 
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I 
plaintiff and appellant, was secondary. In support 
thereof, the Court cited the case of National Far. 
mers Union Property and Casulty Company vs. Far. 
mers Insurance Group, 14 Utah 2nd 89, 377 Pac. , 
2nd 786 ( 1963). It is the contention of the petition. : 
er herein that the National Farmers Union case \s 
1 not applicable inasmuch as it was concerned w\th ; 
the relationship between an excess clause and a pro- : 
rata clause, whereas the present case is concernell 
with two pro-rata clauses which are customar\ly 
held to afford pro-rata coverage; and further upon 
the ground that the question of which policy wa1 
primary in that case was not answered by this Court 
since it was not raised on appeal. 
STATEMENT OF FACTS 
The factual background of this case is well 1 
known to the Court and therefore will not be be· i 
labored in this brief. However, the facts as to the 1 
coverage of the two policies is relevant. The policJ' 
of insurance issued by the plaintiff and appellant, 
Western Casualty· & Surety Company, provides \n 
regards to other insurance : 
"i. OTHER INSURANCE: If the insured 
has other insurance against a loss coyered by 
this policy the company shall not be ha~le uni i 
der this policy for a ~reater: p_ropor~10~ .0, I 
such loss than the apphcable hmrt of habil~1 1 stated in the declarations bears to th~ to d 1 
applicable limit of liabi~ity of all vall,d an I 
collectible insurance agamst such loss. • 
And the policy of insurance issued by the defendant 
2 
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and respondent, Farmers Insurance Exchange, pro-
vides in regards to other insurance : 
"Subject t? the provisions of Condition ( 7) 
of this policy, the company shall not be liable 
under Coverage A, B, E and F for a greater 
proportion of any loss than the applicable 
limit of liability stated in the declarations 
bears to the total applicable limit of all col-
lectible insurance against such loss ... " 
ARGUMENT 
POINT I 
The present case presents the question as to 
how the insurance coverage is to be apportioned 
between two insurers who both provide pro-rata 
coverage in their policies. This is a case of first 
impression upon this Court. The Court has previ-
ously decided the relationship of coverage between 
pro-rata coverage and excess coverage, Russell vs. 
Paulson, 18 Utah 2nd 156, 417 Pac. 2nd 658 (1966). 
Justice Crockett in his concurring opinion in the 
Russell case would appear to infer on page 163 that 
there is to be a pro-rata sharing of the loss where all 
of the coverages are pro-rata. This inference is in 
line with the unanimous position of other jurisdic-
tions which have taken up the question of all pro-rata 
clauses. The following cases have held that where 
all of the policies provide pro-rata coverage, the cov-
erage is pro-rated accordingly. 
Bituminous Casualty Corporation vs. Travel-
ers Insurance Company, 122 F. Supp. (DC Minn.); 
3 
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Massachusetts Bonding and Insurance Company vs. 
Carr General Insurance Corporation, 152 F. Supp. 
477 (DC Pa.); Continental Casualty vs. Genernl 
Accident, Fire and Life Assurance Corporation, 179 
F. Supp. 535 (DC Oregon); North Texas Prod1icers 
Association vs. Employers Mutual Casualty Com. 
pany, 205 F. Supp. 542 (DC Texas); Pennsylvania 
Threshermen and Farmers Mutual Casualty Com. 
pany vs. Drake, 207 F. Supp. 91 (DC South Caro-
lina, affirmed in part and reversed in part on other 
grounds, CA 4, 310 F. 2nd 618) ; Traders and Gen-
eral Insurance Company vs. Pacific Employers In-
surance Company, 278 Pac. 2nd 493, California; 
Peerless Casualty Company vs. Continental Casualty 
Company, 301 Pac. 2nd 602, California; Home vs. 
Great American Insurance Company, 134 S.E. 2nd 
865, Georgia; Continental Casualty vs. Fleming, 197 
N.E. 2nd 88, Illinois; Western Fire Insurance Com· 
pany vs. Hawkeye-Security Insurance Company, 213 
F.Supp. 744 (DC Missouri, applying Kansas law); 
Spurlock vs. Boyce-Harvey Machinery, Inc., 90 South 
2nd 417 (La. App.); Maryland Casualty vs. Hunter, 
168 N.E. 2nd 271 (Massachusetts); Clow vs. Na· 
tional Indemnity Company, 339 Pac. 2nd 82 (Wash· 
ington); Liberty Universal Insurance Company vs. 
National Surety Corporation, 338 F. 2nd 988 (CA 
5 Texas) ; Aetna Casualty & Surety Company vs. St. 
Paul Fire and Marine Insurance Company, 236 F. 
Supp. 289 (DC Wyoming); Moss vs. Travelers !n· 
surance Company, 221 N.E. 2nd 607, Ohio, Motwn 
4 
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for New Trial over-ruled, 221 N.E. 2nd 615. The 
above-cited cases are directly in point with the pre-
sent case. 
Petitioner also respectfully submits that the 
case of National Farmers Union Property and Cas-
Mlty Company vs. Farmers Insurance Group, 14 
Utah 2nd 89, 377 Pac. 2nd 786 ( 1963) is not appli-
cable to the present situation. The opinion in that 
case states only that the lower court had held Far-
mers Insurance Group to be primary and National 
Farmers Union to be excess ; however, the basis for 
the lower court's holding was not set forth in the 
opinion. Counsel for petitioner herein was also coun-
sel for Farmers Insurance in said case and have re-
viewed the record in the lower court which confirms 
their recollection that in the National Farmers Un-
ion case the Farmers Insurance Group policy con-
tained a pro-rata clause and the applicable "other 
insurance" clause in the National Farmers Union 
policy provided excess coverage. There the suit was 
for property damage and the National Farmers 
Union policy provided excess coverage in regards 
to collision claims where the car involved was either 
a non-owned automobile or a temporary substitute, 
which was the situation there inasmuch as National 
Farmers Union had the coverage on the driver-
customer who was driving the salesman's automo-
bile. Thus, that situation is totally different from 
the present case where the garage policy issued by 
Western Casualty has no such bifarcated coverage 
5 
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in regards to '''other insurance" but has an all in. 
elusive pro-rata "other insurance" clause. The Wes-
tern Casualty policy contemplates primary coverage 
of all losses arising thereunder and pro-ration with 
other primary insurance, if any. Treatment now of 
Western Casualty as the excess carrier would be 
contrary to its pdicy contract and would constitute 
an unjustified windfall to said insurance company. 
CONCLUSION 
Petitioner respectfully submits, therefore, that 
the Court was in error in designating the petitioner 
as primary and the plaintiff-appellant, Western Cas-
ualty & Surety Company, as excess, and that under 
the undisputed rule of law in regards to pro-rata 
clauses, Western Casualty provides primary cover· 
age of one-sixth of any judgment (up to the combin· 
ed policy limits) obtained by the intervenors and 
appellants herein against the plaintiff and appellant 
Clover D. Christensen, and likewise that the Far· 
mers Insurance Exchange provides primary cover· 
age for five-sixths of any said judgment. 
Respectfully submitted, 
HANSON & GARRETT 
By W. Brent Wilcox 
520 Continental Bank Bldg. 
Salt Lake City, Utah 
Attorneys for 
1 Defendant and Responden 
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